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The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 

the hearing, counsel or self-represented parties call the department rendering the decision to 

request argument and to specify the issues to be argued.  Calling counsel or self-represented 

parties requesting argument must advise all other affected counsel and self-represented parties by 

no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued.  Failure to 

timely advise the Court and counsel or self-represented parties will preclude any party from 

arguing the matter.  (Local Rule 3.43(2).)  CourtCall will NOT be used by D-36.  Zoom is approved 

for all hearings except Issue Conferences and Trial.  Department 36’s telephone number is: 

(925) 608-1136. 

NOTE: In order to minimize the risk of miscommunication, Dept. 36 prefers and encourages fax or 

email notification to the department of the request to argue and specification of issues to be 

argued – with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 36’s Fax Number 

is: (925) 608-2693.  Dept. 36’s email address is: dept36@contracosta.courts.ca.gov.  

Warning: this email address is not be used for any communication with the department except as 

expressly and specifically authorized by the Court.  Any emails received in contravention of this 

order will be disregarded by the Court and may subject the offending party to sanctions. 

Submission of Orders After Hearing in Department 36 Cases 

The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. 
The order must include appearances.  If the tentative ruling becomes the Court’s ruling, a copy of 
the Court’s tentative ruling must be attached to the proposed order when submitted to the Court 
for issuance of the order. 
 

 

 1.  TIME:  9:00   CASE#: MSC18-00386 
CASE NAME: DUKES VS MEURER 
HEARING ON MOTION TO/FOR EMERGENCY RELIEF DUE TO ILLNESS FILED 
BY THERESA DUKES 
* TENTATIVE RULING: * 
 

Plaintiff’s “Motion for Emergency Relief Due to Illness,” filed by pro per plaintiff, Theresa 
Dukes, is denied, as discussed below.  

Background and Contentions 

Plaintiff was timely served with a motion for summary judgment by defendant Merchants 
Bonding Company (“Merchants”) on December 2, 2020. The MSJ was premised on expiration of 
the statute of limitations. The unopposed MSJ was granted in a tentative ruling posted on 
February 26, 2021. As there was no contest to the tentative ruling, it was adopted on March 1, 
2021.  

On the same day, the Court received the present motion by US mail, which appeared to 
list March 1, 2021 as the hearing date. Plaintiff requests the Court “stay the proceeding and/or 
extend the deadlines for any pending Motions or Responses” due to her illness with the COVID-
19 Virus. Plaintiff asserts she is a senior, disabled, suffering from COVID-19, residing out of 
state, and has difficulty filing documents with the Court. She requests certain accommodations 
to her in light of her difficulties, including the services of a “runner” (which the Court construes 
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as a legal filing service) to deliver documents to the Court. Attached to the motion is a doctor’s 
note. It is not very specific, but does clarify plaintiff tested positive for Covid-19 and has lingering 
effects, including “trouble concentrating” that affects her “day to day function.” 

The motion was received too late for hearing on March 1, 2021, and Plaintiff failed to 
notify court and counsel in a timely manner that she objected to the tentative ruling.  However, 
Plaintiff appeared (by a phone link on Zoom – the platform used by the court) on the date 
motions are heard.  She was informed that the Court could not hear argument as the opposing 
counsel was not present and proper notice had not been provided by plaintiff.  Plaintiff failed to 
appear at the case management conference the following day, but the Court elected to notice a 
new hearing date and briefing schedule to permit the present motion to be fully considered.  

Defendant Kathryn Meurer timely filed an opposition, contending that plaintiff should not 
be allowed to further delay her already stale claims. Attached to the opposition brief is an 
appellate decision from another case plaintiff litigated in federal court several years ago, 
wherein the Seventh Circuit affirmed the district court’s dismissal of her case, rejecting Plaintiff’s 
argument that the court did not adequately consider her medical condition and her pro se status, 
and noting the district court’s criticism of plaintiff for a "repeated pattern of unreasonable delay 
and contumacious conduct." (Dukes v. Cox (7th Cir. 2016) 657 F.App'x 596, 598.)  

Plaintiff’s reply brief, filed on March 30, 2021 (apparently through the use of a legal filing 
service), provides substantive argument related to the merits of her case. She attaches several 
exhibits she contends support her claims: (1) the forged document at issue in her complaint; (2) 
a stipulated decision by the California secretary of state that resulted in the revocation of her 
2014-2018 appointment as a notary public (Commission Number 2086374); (3) emails from 
defendant Muerer’s counsel requesting dismissal of his client from this case after the Court’s 
tentative ruling was posted granting the MSJ; (4) a doctor’s note dated March 18, 2021, stating 
plaintiff continues to suffer from unspecified symptoms of Covid-19; (5) a February 2020 letter 
from defendant Muerer’s counsel discussing the statute of limitations problems in this case.  

Plaintiff also submits a declaration in which she asserts the statute of limitations is six 
years here, not three.  

Evidentiary Objection by Plaintiff   

The Court sustains Plaintiff’s objections to the federal court’s decision in another case 
(despite plaintiff’s noncompliance with formatting rules). The relevance of the federal decision is 
unclear and it is not a basis for denying Plaintiff’s motion. 

Discussion 

There are several ways to construe Plaintiff’s motion for emergency relief, but none of 
them justify allowing this case to proceed.  

Code of Civil Procedure section 338 addresses causes of action which must be brought 
within three years. Section 338, subdivision (f) discusses time limits for brining actions against 
notaries. It provides: 

Within three years: 
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[…] 

(1) An action against a notary public on his or her bond or in his or her official 
capacity except that a cause of action based on malfeasance or misfeasance is 
not deemed to have accrued until discovery, by the aggrieved party or his or her 
agent, of the facts constituting the cause of action. 

(2) Notwithstanding paragraph (1), an action based on malfeasance or 
misfeasance shall be commenced within one year from discovery, by the 
aggrieved party or his or her agent, of the facts constituting the cause of action or 
within three years from the performance of the notarial act giving rise to the 
action, whichever is later. 

(3) Notwithstanding paragraph (1), an action against a notary public on his or her 
bond or in his or her official capacity shall be commenced within six years. 

This entire case relates to a single notarization that occurred in 2012. Plaintiff admits she 
first learned of the notary’s acts in May of 2013. (Reply, 1:21-23.) Regardless of any later 
actions taken by Plaintiff (she contends her complaint to the California Secretary of State 
resulted in revocation of Muerer’s appointment, but the decision references a complainant by 
the name of “Alicia M. Stewart,” not Theresa Dukes, and a completely different time frame and 
notary number from those on Exhibit A), nothing stopped the clock from ticking on plaintiff’s 
ability to bring a lawsuit.  

The third paragraph of Section 338, subdivision (f) mentions six years, but the six-year 
timeframe is an outside limit for actions where a late discovery has extended (tolled) the 
otherwise-applicable three-year statute of limitations. It is not an alternative statute of limitations, 
nor is it applicable in this case. (See Purdum v. Holmes (2010) 187 Cal.App.4th 916, 924 
[“Under the plain meaning of section 338, the six-year limitation of subdivision (f)(3) applies 
“[n]otwithstanding” the provision for delayed discovery of malfeasance set forth in subdivision 
(f)(1).”].) 

The undisputed facts, including Plaintiff’s own written correspondence to Merchants, 
show that the notarization occurred in 2012, that Plaintiff discovered any relevant facts by late 
January 2015 or prior to that date, and that this case was not filed until February 2018.  

Plaintiff’s case against Merchants is untimely and construing her motion here as a late-
filed opposition to the MSJ, motion to reconsider, or any other procedural device, will not change 
the tardiness of the action. “[M]ere self-representation is not a ground for exceptionally lenient 
treatment. Except when a particular rule provides otherwise, the rules of civil procedure must 
apply equally to parties represented by counsel and those who forgo attorney representation.” 
(Rappleyea v. Campbell (1994) 8 Cal.4th 975, 984-985.) 

Finally, the Court has considered Plaintiff’s participation during the course of litigating 
this matter and finds that her illness, to the extent it causes her difficulties, has not prevented 
her from fully presenting her position.   

The Court is sympathetic, but notes statutes of limitations are “designed to promote 
justice by preventing surprises through the revival of claims that have been allowed to slumber 
until evidence has been lost, memories have faded, and witnesses have disappeared. The 
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theory is that even if one has a just claim it is unjust not to put the adversary on notice to defend 
within the period of limitation and that the right to be free of stale claims in time comes to prevail 
over the right to prosecute them.” (Wood v. Elling Corp. (1977) 20 Cal.3d 353, 362.) 

  

  
 2.  TIME:  9:00   CASE#: MSC19-00496 
CASE NAME: MAUPIN VS CONTRA COSTA FIRE 
HEARING ON MOTION TO/FOR ORDER OF UNDERTAKING FILED BY CONTRA 
COSTA FIRE PROTECTION DISTRICT 
* TENTATIVE RULING: * 
 

Defendant Contra Costa County Fire Protection District’s motion for an undertaking is 

denied.  

Defendant is seeking an undertaking pursuant to Code of Civil Procedure section 1030. 

Section 1030 states that a defendant can bring a motion for undertaking “at any time” based 

upon the plaintiff being an out of state resident and on a showing that “there is a reasonable 

possibility that the moving defendant will obtain judgment in the action”. (Code of Civil 

Procedure §1030(a).) If the defendant meets both criteria, the court “shall order that the plaintiff 

file the undertaking in an amount specified in the court’s order as security for costs and 

attorney’s fees.” (Code of Civil Procedure §1030(c).) The Court’s finding on whether the 

defendant has a reasonable possibility of prevailing has “no effect on the determination of any 

issues on the merits of the action”. (Code of Civil Procedure §1030(f).)  

The Court can waive the requirement of an undertaking based on financial hardship 

whether or not the plaintiff has obtained a fee waiver. (Alshafie v. Lallande (2009) 171 

Cal.App.4th 421, 434.) When making this determination, “the court must review the plaintiff's 

showing, identify deficiencies, if any, and give the plaintiff the opportunity to supply 

additional information that may be necessary to establish his or her entitlement to a waiver 

under the circumstances of the particular case.” (Id. at 435.) “[N]ot only must the courts exempt 

poor people entirely, but they may have to reduce the security bond required for middle income 

litigants” to requiring a bond that an out-of-state plaintiff cannot afford and “thus deprive them of 

their day in court.” (Id. at 436.)  

It is undisputed that Plaintiff is an out of state resident, currently residing in Oregon. 

Plaintiff argues that she was a California resident when this case was filed and still has ties to 

California as she receives a pension from the Contra Costa County Employees’ Retirement 

Association. These facts do not change the applicability of section 1030. The statute does not 

make an exception for a plaintiff who was a resident when the case was filed, but then moves 

out of state. Plaintiff also cites no authority for this proposition.  

Next, the Court must decide if the Defendant has shown reasonable possibility of 

prevailing in this case. The current claims against Defendant are (1) violation of California 
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Family Rights Act, (2) Disparate Treatment under FEHA, (4) Retaliation under FEHA, and (6) 

disability discrimination under FEHA.  

Defendant argues that it has a reasonable possibility of prevailing on the retaliation 

claim. Defendant did not address all the claims against it explicitly. Instead, Defendant argues 

that all claims require a showing of an adverse employment action that was not based on a 

legitimate, no-discriminatory reason. Defendant does not cite case law showing the elements for 

each claim, however, the SAC alleges that each claim is based on the transfer to the EMS 

position.  

It is not clear that each claim requires a showing that Plaintiff engaged in protected 

activity. And in any event, Defendant has not convinced the Court that Plaintiff requesting 

medical leave and filing a worker’s compensation claim did not constitute protected activity. 

(SAC ¶18.) In addition, for the California Family Rights Act claim, it is enough that Plaintiff took 

leave that is covered by the Act. (See, Moore v. Regents of University of California (2016) 248 

Cal.App.4th 216, 233.)   

For all the claims, Plaintiff must show that the transfer to EMS was an adverse 

employment action. “[A] transfer into a comparable position does not meet the definition of an 

adverse employment action under FEHA. [Citations.]” (Akers v. County of San Diego (2002) 95 

Cal.App.4th 1441, 1457.) Defendant offers evidence of Plaintiff’s new position, but does not 

offer evidence of Plaintiff’s old position. Without sufficient information on Plaintiff’s job duties and 

overtime opportunities as a Fire Prevention Captain, the Court cannot determine whether the 

EMS position was a comparable position. For example, the EMS position did not provide 

overtime, but did provide a 10% pay differential. (Defendant’s Ex. D.) The evidence does not 

include how much overtime was previously available to Plaintiff. Without this information, the 

Court cannot determine if a 10% pay differential is comparable to the overtime Plaintiff would 

have received in the old position. Similarly, Plaintiff alleged that the EMS position required less 

critical thinking then her old position and supervision of temporary students instead of 

permanent employees. Defendant has provided the job duties for the EMS position, but has not 

provided the job duties for the Fire Prevention Captain and thus, the Court cannot determine if 

the two positions are similar.  

Defendant argues that the transfer from Fire Prevention Captain to EMS position was 

based on the need for Plaintiff to not work with Marshall (who allegedly choked and sexually 

harassed her). Defendant argues that this reason was legitimate and non-retaliatory. Defendant 

offers no evidence from any of the individuals making the decision. Without evidence, the Court 

cannot find that Defendant’s motive in transferring Plaintiff was legitimate. 

Thus, Defendant has not shown a reasonable possibility of prevailing in this case.  
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 3.  TIME:  9:00   CASE#: MSC19-00496 
CASE NAME: MAUPIN VS CONTRA COSTA FIRE 
HEARING ON MOTION TO/FOR PROTECTIVE ORDER RE: DEPOSITION CHIEF 
BROSCHARD FILED BY CONTRA COSTA FIRE PROTECTION DISTRICT 
* TENTATIVE RULING: * 
 
 This case involves a Contra Costa Fire District employee suing for retaliation, 
discrimination, and a violation of the California Family Rights Act relating to Plaintiff’s job 
transfer from Fire Prevention Caption to EMS Captain in July 2017.  Defendant Contra Costa 
Fire District is seeking a protective order precluding Plaintiff’s deposition of the current Fire 
Chief, Lewis Broschard.  In the alternative, Defendant is asking this Court to require other 
avenues of discovery to be exhausted prior to the deposition of Chief Broschard.  Plaintiff 
opposes both requests.   
 The court may, for good cause shown, “make any order that justice requires to protect 
any party from unwarranted annoyance, embarrassment, oppression, or undue burden or 
expense.”  Code Civ. Proc. § 2019.020(b) The Court orders Plaintiff to exhaust all avenues of 
discovery including, but not limited to, the deposition of Denise Cannon, prior to deposing Chief 
Broschard.  Moreover, the Court is further ordering that Chief Broschard’s deposition be limited 
to his direct personal knowledge of factual information pertaining to material issues in this case. 
 

  

 4.  TIME:  9:00   CASE#: MSC19-02246 
CASE NAME: POTTER VS SMURTHWAITE 
HEARING ON MOTION TO/FOR JUDGMENT ON THE PLEADINGS FILED BY 
FIDELITY NATIONAL TITLE COMPANY 
* TENTATIVE RULING: * 
 
 The hearing in this matter is continued to May 3, 2021 at 9:00 a.m. to permit 

Smurthwaite the opportunity to submit an additional brief, not to exceed five pages, responding 

to the argument on page 7, lines 15-26, of Fidelity’s Reply Brief and Fidelity’s Request for 

Judicial Notice filed 3/26/21.  (See Jay v. Mahaffey (2013) 218 Cal.App.4th 1522, 1537-1538.)  

The brief should discuss why, after considering the allegations of the Complaint that 

Smurthwaite is liable not just because of Fidelity’s actions but also based on his own 

misrepresentations about the condition of the Property, including on the Transfer Disclosure 

statement (see Complaint, ¶¶ 15 and 26-29), the court should not conclude now, at the pleading 

stage, that he is at least partly defending his own interests in this case and not just Fidelity’s and 

thus that the motion should be granted. 
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 5.  TIME:  9:00   CASE#: MSC20-00786 
CASE NAME: PHAM VS FCA US LLC 
HEARING ON MOTION TO/FOR CMPL DEFT'S FURTHER PRDCTN OF PERSON(S) 
& DOCS FILED BY THAI PHAM, CHRISTINE PHAM 
* TENTATIVE RULING: * 
 
  Plaintiff has failed to comply with Local Rule 3.300 which requires parties to participate in 
the Discovery Facilitator Program before filing all motions in court to compel discovery. Any 
party wishing to file a Discovery Motion must first serve a Request for Assignment of Discovery 
Facilitator (Local Court Form ADR-610).  This matter is denied without prejudice to allow parties 
to have the discovery dispute heard with the Court’s Discovery Facilitator. 
 

  

 6.  TIME:  9:00   CASE#: MSL11-01818 
CASE NAME: CAPITAL ONE VS SAEED 
HEARING ON MOTION TO/FOR SET ASIDE AND VACATE DEFAULT AND 
DEFAULT JUDGMENT FILED BY CAPITAL ONE BANK (USA), N.A. 
* TENTATIVE RULING: * 
 
 This unopposed motion to vacate the default, set aside the judgment and dismiss the 
case is granted for the reasons set forth in the moving papers. The case is dismissed with 
prejudice. 
 

  

 7.  TIME:  9:00   CASE#: MSL16-04787 
CASE NAME: AMERICAN EXPRESS VS. BULGAN 
HEARING ON MOTION TO/FOR VACATE NOTICE OF SETTLEMENT AND SET FOR 
TRIAL FILED BY AMERICAN EXPRESS CENTURION BANK 
* TENTATIVE RULING: * 
 
  This unopposed motion is granted excepting the request to set for trial as Plaintiff is 
requesting time to file a default judgment.  Notice of Settlement is vacated and further Case 
Management Conference is set for June 4, 2021 at 8:30.  Considering the age of this case, 
counsel is encouraged to proceed expeditiously with regard to filing their default judgment. 
 

  

 8.  TIME:  9:00   CASE#: MSL20-03674 
CASE NAME: DEPARTMENT STORES VS CHAVEZ 
HEARING ON MOTION TO/FOR JUDGMENT ON THE PLEADINGS FILED BY 
DEPARTMENT STORES NATIONAL BANK 
* TENTATIVE RULING: * 
 
 Plaintiff seeks a judgment on the pleadings as the Defendant’s answer admits all 
material allegations of the complaint and does not state facts sufficient to constitute a defense to 
the complaint.  The standard for granting a motion for judgment on the pleadings is essentially 
the same as that applicable to a general demurrer. (Burnett v. Chimney Sweep (2004) 123 
Cal.App.4th 1057, 1064.) As a consequence, it may be granted if, from the pleadings, together 
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with matters that may be judicially noticed, it appears that a party is entitled to judgment as a 
matter of law. (Code Civ. Proc. § 438 (d); Saltarelli & Steponovich v. Douglas (1995) 40 
Cal.App.4th 1, 5.  Plaintiff has met their burden and the unopposed motion is granted. Plaintiff is 
awarded the principal sum of $4957.22, court costs of $354.50 for a total judgment of $5311.72. 
 

  

 9.  TIME: 10:00   CASE#: MSL19-02977 
CASE NAME: BARCLAYS BANK VS. LYNCH 
COURT TRIAL - (1 HOUR) SHORT CAUSE/ 0 DAY(S) 
* TENTATIVE RULING: * 
 
Appearance required. 

  

10.  TIME: 10:00   CASE#: MSL19-06748 
CASE NAME: DISCOVER BANK VS EVORA 
COURT TRIAL - (1 HOUR) SHORT CAUSE/ 0 DAY(S) 
* TENTATIVE RULING: * 
 
 Appearance required. 

  

11.  TIME: 10:00   CASE#: MSL19-07019 
CASE NAME: KBR INC VS BAKER 
HEARING ON OSC RE: WHY COURT SHOULD NOT DISMISS CASE FOR PLTF'S 
FAILU RE TO APPEAR 3/01/21 AT COURT TRIAL 
* TENTATIVE RULING: * 
 
Appearance required. 
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12.  TIME: 10:00   CASE#: MSL19-07432 
CASE NAME: BANK OF AMERICA VS. IRVIN 
COURT TRIAL - (1 HOUR) SHORT CAUSE/ 0 DAY(S) 
* TENTATIVE RULING: * 
 
 Appearance required. 

  

13.  TIME: 10:00   CASE#: MSL19-07664 
CASE NAME: MIDLAND FUNDING VS FERNANDEZ 
COURT TRIAL - SHORT (1 HOUR) CAUSE/ 0 DAY(S) 
* TENTATIVE RULING: * 
 
 Appearance required. 

  

14.  TIME: 10:00   CASE#: MSL20-01105 
CASE NAME: MIDLAND CREDIT VS NGUYEN 
HEARING ON OSC RE: WHY COURT SHOULD NOT STRIKE DEFT'S ANSWER FOR 
FAIL URE TO APPEAR AT 3/01/21 COURT TRIAL 
* TENTATIVE RULING: * 
 
Appearance required. 

  

15.  TIME: 10:00   CASE#: MSL20-02960 
CASE NAME: ABSOLUTE RESOLUTIONS VS ESCOBA 
COURT TRIAL - (1 HOUR) SHORT CAUSE/ 0 DAY(S) 
* TENTATIVE RULING: * 
 
Vacated.  Conditional settlement filed with the court. 
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16.  TIME: 10:00   CASE#: MSL20-03434 
CASE NAME: UNITED FINANCIAL VS FRANK 
COURT TRIAL - (1 HOUR) SHORT CAUSE/ 0 DAY(S) 
* TENTATIVE RULING: * 
 
Appearance required. 

  

17.  TIME: 10:00   CASE#: MSL20-04334 
CASE NAME: DISCOVER VS VAFAEENIA 
COURT TRIAL - (1 HOUR) SHORT CAUSE/ 0 DAY(S) 
* TENTATIVE RULING: * 
 
Vacated.  Case Dismissed. 

 


